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Introduction

Canadian M&A litigation is an established feature of corporate and securities law in
Canada. It arises in both domestic private M&A transactions and public company M&A
deals, where litigation can proceed on a dual track before the courts and securities
regulators. Securities regulators and specialised commercial courts in Toronto, Montreal
and Vancouver deal with pre-closing M&A disputes in real time, whereas post-closing
disputes may take four to five years to resolve. While Canadian courts defer to the proper
exercise of directors' business judgement, boards should expect their decision-making
process to be carefully scrutinised, as minority shareholders and other corporate
stakeholders may challenge board decisions where the terms of a merger or acquisition
are particularly unfair or prejudicial to their interests. Proactively structuring a robust
board process is important in the context of public M&A transactions, particularly given
hostile bidders' use of activist shareholder tools to gain tactical advantage and the growing
willingness of Canadian securities regulators to intervene. Canadian courts will enforce the
bargains struck by the parties, including the allocation of pre- and post-closing risk through
break-up fees, material adverse change clauses (and exceptions or carve-outs), reserves
for potential liabilities and earn-out payments, all of which require careful drafting to reflect
the allocation of risk between the parties.

Year in review

Early forecasts of a sharp rebound in Canadian M&A for 2025 have given way to a
more complex reality. Deal value has surged: by mid-year, disclosed enterprise value was
significantly higher than in the same period in 2024, driven by a handful of large-ticket
transactions. In contrast, deal volume has remained subdued; the number of transactions
in the first half of 2025 was slightly lower than in the first half of 2024, reflecting buyer and
seller caution amid macroeconomic and geopolitical uncertainty.

The increase in value has been concentrated in sectors such as technology, financial
services and basic materials (including energy and resources) — areas in which Canada's
endowment and infrastructure provide a competitive edge. Private capital remains an
important driver of deal-making, with private equity and institutional investors (including
Canadian pension funds) actively deploying capital into Canadian targets. Take-private
transactions remain a notable feature of the market.

On the public M&A side, two of Canada's leading securities regulators reinforced the
significance of the 2016 revisions to the regulation of takeover bids in Canadian
public market M&A (the Take-Over Bid Rules). These decisions clarified the boundaries
of directors' fiduciary duties and business judgement when responding to unsolicited
takeover proposals with defensive tactics such as shareholder rights plans (poison pills),
and confirmed that securities regulators will take a robust view of their public interest
jurisdiction under securities law.

Legal and regulatory background
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Canadian M&A transactions are governed by federal statute and the laws of Canada's 13
provinces or territories, depending on the jurisdiction of incorporation of the parties, the
jurisdiction where the contract was formed and whether the governing contract includes a
choice of law and venue provision. With the exception of the Province of Quebec, Canada's
territories and provinces are common law jurisdictions. In Quebec, the Civil Code of Quebec
applies to contractual and tortious disputes.m This chapter does not address Quebec law.

Canada does not have a federal securities regulator, therefore M&A transactions involving
publicly listed companies will also be subject to the jurisdiction of one or more provincial
securities regulators. Despite the lack of a federal regulator, there is a high level of
uniformity in provincial securities Iegislationlz] and close cooperation and coordination
between Canadian provincial securities regulators, including with respect to:

1. the Take-Over Bid Rules;lsl

. the solicitation of shareholder proxies;

2
3. board governance;m
4

. the use of defensive tactics™ such as shareholder rights plans (poison pills), lockup

agreements and private placements; and

5. the protection of minority shareholders in transactions that involve a conflict of
; [6]
interest.

Securities regulators have the power to review defensive tactics in the context of a takeover
bid as well as to intervene under their public interest jurisdiction to address abusive
conduct.

Mergers of Canadian businesses exceeding prescribed party and transaction-size
thresholds must comply with the notification regime under the Competition Act."lin
certain circumstances, these transactions must also be reviewed by the Commissioner of
Competition, who has the authority to bring an application before the Competition Tribunal
to impose conditions when the transaction is deemed to substantially lessen or prevent
competition.lg]

Non-Canadians must also comply with the notification requirements in the Investment
Canada Act,lg] which can require federal approval of certain acquisitions, including those
that exceed a prescribed value or involve a 'cultural business' or a business engaged in
matters of national security.ho]

Shareholder claims

Common claims and procedures

Oppression claims
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In Canada, many shareholder claims that might be framed in other jurisdictions as a
breach of fiduciary duty will be advanced under the statutory oppression remedy. Most
shareholder claims in connection with private M&A transactions will be advanced using
the oppression remedy, given its flexibility. Oppression claims are also made in the context
of M&A transactions involving public corporations, but these claims tend to be part of
the shareholder activist's arsenal and are not typically brought on behalf of majority
shareholders.""

The oppression remedy protects not just shareholders' legal rights but also their
reasonable expectations. Oppression cases involve a highly fact-specific and contextual
analysis that begins first with a consideration of the expectations of the complainant
and whether those expectations are objectively reasonable in the circumstances. The
factors the court will consider in determining whether expectations are reasonable are
not closed and can include general commercial practices, the nature of the corporation,
past practices, representations and agreements, applicable statutes and regulations,
and even preventative steps the complainant could have taken for its own protection.
Because context is so important, reasonable expectations of shareholders in closely
held corporations will not be the same as those of shareholders in widely held public
companies."zl If the expectations are found to be objectively reasonable, the next question
is whether those expectations were violated or defeated by conduct that 'was oppressive'
or 'unfairly prejudiced' or that 'unfairly disregarded' those expectations.m] While originally
intended to provide minority shareholders with a remedy for oppressive treatment by
maijority shareholders or those in control of the corporation, the oppression remedy is
available to majority shareholders where the conduct affects the shareholder directly,
distinct from harm suffered by all shareholders generally or the corporation itself "

Derivative actions

The common law rule in Foss v. Harbottle — that a shareholder cannot bring a claim for
a harm done to the corporation — is well entrenched in Canadian law and these claims
must be brought by way of derivative action, which is codified in Canadian corporate
statutes.I" Despite the broad scope of the shareholder oppression remedy, Canadian
law distinguishes between personal shareholder claims and claims that properly belong
to the corporation (such as a claim for damages from a counterparty for a failed M&A
o\ [16] g - . . :
transaction). " While derivative claims and shareholder oppression claims are not always
n7 . )
mutually exclusive, * claims that will affect all shareholders equally are typically seen to
belong to the corporation and should be brought by way of derivative action rather than by
the oppression remedy.

Claims for misrepresentation

Shareholders have claims at common law and under securities legislation for damages
caused by misrepresentations made in connection with a proposed M&A transaction.
Where the misrepresentations are fraudulent, shareholders may be able to claim
rescission.I"®

Statutory causes of action exist in securities legislation for misrepresentations in a
takeover bid circular, including the right of shareholders to claim rescission against the
offeror in a takeover bid or damages against the offeror, its directors, officers and other
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third parties.m] A 'misrepresentation’ has a materiality threshold based on an objective
‘reasonable investor' standard.”” Note that the statutory claim for secondary market
misrepresentations is not available to shareholders who buy or sell securities in connection
with or under a takeover bid.1" Security holders who elect to sell their shares on the
secondary market during the currency of the bid (rather than accept or reject the offer)
must seek their remedy under the secondary market misrepresentation regime.lzz] These
claims are subject to a cap on damages and a requirement to obtain leave of the court
before proceeding with a proposed secondary market misrepresentation claim (which will
typically proceed as a class action).[23] The secondary market misrepresentation regime
is complex and outside the scope of this discussion.

Minority shareholder protections — public company takeover bid regime

If shareholders of public companiesml believe the Take-Over Bid Rules have been
violated, they may seek recourse before the relevant provincial or territorial securities
regulatory authority. Rules exist to determine which regulator is the 'principal regulator'
with jurisdiction.lzs] Public companies listed on one of Canada's securities exchanges, such
as the Toronto Stock Exchange, will also be subject to the rules of that exchange, which
may include a requirement that listed issuers file and receive exchange approval for the
transaction (or comply with any conditions imposed by the exchange).

Shareholder remedies

Canadian corporate statutes contain a number of remedies that individual shareholders
may seek, including the statutory oppression remedy and the right of a dissenting
shareholder to receive fair market value for their investment.

There is considerable overlap between securities law remedies and corporate law
remedies. Depending on the nature of the remedy, a party may be required to bring
concurrent proceedings before the securities regulator (for example, to obtain a cease
trade order or correct public disclosure) and a provincial or territorial superior court to seek
interim relief under the statutory oppression remedy, plan of arrangement provisions or for
a compliance order under the corporate statute.

Pre-closing remedies

Oppression remedy

The oppression remedy gives the court wide discretion to make interim and final orders
restraining the conduct complained of, varying or setting aside a transaction, or ordering
compensation. The oppression remedy can therefore be used to obtain both pre-closing
and post-closing remedies. While the oppression remedy grants the court broad remedial
authority to make any order it sees fit, this discretion is exercised on a principled basis with
judicial restraint — as one case noted, it is a 'scalpel' used to carefully tailor a remedy that
goes no further than necessary to remedy the oppressive conduct, not a 'battle axe' 1?9l
Therefore, an award of substantial damages to shareholders in connection with an M&A

transaction would be unusual.
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The oppression remedy cannot be used by a bidder to tip the balance in favour of its
proposed transaction. While courts can be sceptical of oppression claims brought in the
context of a contested transaction, it still offers a route to challenge decisions of boards in
navigating hostile takeover bids, and in procuring alternative transactions that incorporate
onerous break fees or other deal protection mechanisms. However, it is important to
understand that Canadian courts do not judge directors' decisions under a heightened
standard, such as the 'enhanced scrutiny' standard applied by Delaware courts.?"!

Dissent rights and payment of fair market value

The dissent remedy is also available pre-closing. Shareholder dissent rights are triggered
in a variety of instances, and in the context of a merger or acquisition, they will be triggered
if the proposed transaction:

1. will proceed by way of an amalgamationm]

laws of another jurisdiction;lzg]

or will require continuance under the

2. involves the sale of 'all or substantially all' of the corporation’'s undertaking (for
example, through the sale of the corporation's operating subsidiaries);m]

3. willinvolve a change to the rights, privileges and conditions attaching to the shares
or a class of shares of either corporation or other amendments to the articles of
either corporation;m or

. . . . 32
4. involves a going-private transaction or shareholder squeeze-out.[ !

Dissent rights will also be triggered if the proposed transaction involves an amendment to
the corporation's articles that affects the rights of a certain class of shareholders, including
by removing or reducing a right to dividends or other rights, creating new classes of shares
with equal or superior rights, or if the transaction involves the exchange, reclassification or
cancellation of all or part of the shares of a certain class for shares of a different class ¥

A dissenting shareholder has a right to be paid fair value for their shares, determined on
the business day before the resolution triggering the dissent rights is adopted. To be paid
fair value, a dissenting shareholder must follow the procedures and comply with the steps
set out in the applicable corporate statue, including delivering a written objection to the
resolution triggering the dissent right at or before the shareholders' meeting at which the
resolution will be voted on.* Dissenting shareholders cease to have rights other than the
right to be paid fair market value ™!

Dissent rights can pose a significant financial strain on the corporation if there is
substantial shareholder opposition to a transaction. As a result, merger transactions and
friendly acquisitions are sometimes structured as statutory plans of arrangement, which
do not automatically trigger dissent rights but do require court supervision and approval.-
B¢l pissent rights are also triggered in a two-stage takeover or acquisition where minority
shareholders who did not accept the initial offer can be squeezed out or forced to sell their
shares if the takeover offer was accepted by not less than 90 per cent of shareholders of
the class of shares subject to the offer bid.*7!

Intervention by securities regulators
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Securities regulators, and in certain instances, exchanges, have jurisdiction to intervene in
arange of circumstances to ensure that the takeover bid process is fair to all participants.
Securities commissions have specific jurisdiction to make orders requiring compliance
with securities laws, restraining non-compliance, restraining the distribution of documents
issued in connection with a takeover bid or requiring the distribution of an amended, varied
or corrected document.®®!

The Take-Over Bid Rules were intended to reduce, if not eliminate, the need for securities
regulators to intervene in contested takeover bids, and have made it clear that neither the
bidder nor the target board can structure either an offer or a response to an offer in a way
that is inconsistent with the Rules.®® Canadian securities regulators recognise defensive
tactics and deal-protection mechanisms as legitimate responses to unsolicited takeover
bids but will contextually examine tactics adopted by the target. They will intervene where
those tactics are abusive to shareholder rights or otherwise undermine the animating
principles of the takeover bid regime specifically or engage the regulator's public interest
generally.[4°]

Securities legislation also provides shareholders with a right to bring an application to the
courts for interim (injunctive) relief to address non-compliance with securities regulations
governing takeover bids, including orders prohibiting a person or company from exercising
voting rights attaching to any securities, and to make final orders as the court sees fit,
including awarding compensation for damages, ordering the rescission of the acquisition
or ordering the sale of securities acquired under the takeover bid. 14"

Post-closing remedies

The oppression remedy is not restricted to pre-closing relief. A properly framed oppression
claim could be advanced post-closing if the shareholder can point to both a defeated
reasonable expectation and a remedy that will meaningfully address the harm caused
by the oppressive conduct. For example, where a step in the transaction disregarded
a shareholder's reasonable expectations as to how their securities would be treated,
the oppression remedy can be used to either restore the lost rights or compensate the
shareholder in damages if restoration is either not possible or not the preferred remedy.
Similarly, a derivative claim could be brought for breach of fiduciary duty, subject to a court
granting leave to proceed with the claim. Derivative claims and shareholder oppression
claims are not mutually exclusive, and there can be overlap between the relief sought.m]
Given that a derivative action is brought on behalf of the corporation, however, any benefit
to shareholders is indirect and based on the award increasing share value.

Shareholders or former shareholders may have contractual claims in the case of private
M&A transactions if they were parties to the transaction agreements (as will often be the
case in a share acquisition). Public shareholders in a failed 'friendly’ M&A transaction,
however, will not be parties to the transaction agreementsml and will therefore not have
personal claims for breach of contract.

Shareholders may also have claims for misrepresentation, where the remedy is typically
damages. Where the misrepresentations are contained in a takeover bid circular or a
directors or officers circular, a statutory cause of action exists that carries two significant
advantages over the common law cause of action. First, it removes the common law
requirement to prove individual reliance on the misrepresentation. Second, the statutory
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cause of action replaces the need to establish causation between the misrepresentation
and market losses with a presumption that fluctuations in the value of the responsible
issuer's securities are attributable to the misrepresentation.ml This is a rebuttable
presumption, however, and will exclude losses that the offeror (or other defendants) can
prove were not caused by the misrepresentation.[45]

Shareholder defences

Business judgement rule

In Canadian law, directors' fiduciary duties are owed to the corporation, even where the
corporation is the target of a takeover bid. Courts will defer to the directors' business
judgement in determining whether it is in the best interests of the corporation to enter
a merger or acquisition, and in selecting the most appropriate transaction structure to
achieve its business objective. Canadian courts recognise that directors take into account
a wide range of issues when forming their business judgement, such as tax and financing,
the short- and long-term interests of the corporation and the interests of corporate
stakeholders.

However, Canadian courts will carefully scrutinise the process by which the board arrived
at its decision, particularly where the board is considering a change of control transaction.-
461 | the context of a takeover bid or merger, the target board must demonstrate that its
business judgement was both informed and independent, with appropriate steps taken
to insulate the decision-making process from the influence of inside directors and senior
management (who are presumptively in a conflict of interest when faced with a potential
transaction that will result in a change of control). The use of independent committees and
independent advisers are well-established practices to protect the independence of the
board's decision-making process.[‘m These measures are important because the business
judgement rule is not determinative in all contexts. For example, Canadian courts will be
less deferential to a board's business judgement when assessing the fairness of a plan of

arrangementml or the board's adoption of defensive tactics.1*”

Statutory defences in statutory securities misrepresentation actions

In addition to defences on the merits (such as challenging whether the alleged statement
was untrue or was 'material’), offerors, directors, officers and other classes of defendants
have specific defences to statutory securities misrepresentation claims.® A 'safe harbour
defence is also available for forward-looking information.®"

While shareholders do not need to prove that they relied on the alleged misrepresentation,
they cannot seek rescission or damages if they knew that the statement was a
misrepresentation.lsz] Further, directors and officers, as well as third parties who consented
to the inclusion of their reports, opinions or statements in the circular, have additional
defences that are not available to the issuer or offeror, including:

1. demonstrating that they lacked knowledge of the misrepresentation;
2. showing they did not consent to its inclusion;
3.

Mergers & Acquisitions Litigation | Canada Explore on Lexology [


https://www.lexology.com/indepth/mergers-and-acquisitions-litigation/canada?utm_source=TLR&utm_medium=pdf&utm_campaign=Mergers+%26+Acquisitions+Litigation+-+Edition+6

RETURN TO SUMMARY

demonstrating that they conducted due diligence to verify the accuracy of
information provided to them;

4. showing that they conducted a reasonable investigation into the information
provided; and

5. demonstrating that they took corrective steps promptly once the misrepresentation
was discovered.”®

Liability is joint and several, with a right to recover contributions unless the court orders
otherwise.>

Advisers and third parties

Shareholders will not typically have a direct cause of action, in contract or in negligence,
against advisers to the corporation or other third parties.lss] However, shareholders of
public issuers have a statutory claim against third parties who consent to the inclusion
of their reports, opinions and statements in a takeover bid circular.®® Third parties who do
consent to their reports, opinions and statements being included in a takeover bid circular
have statutory defences, including that they conducted reasonable due diligence, that they
had no reasonable grounds to believe that there had been a misrepresentation and that the
circular did not fairly represent their report, opinion or statement.”’]

Class actions and collective actions

Despite each Canadian province having legislation governing class proceedings,
Canada-wide class proceedings are common and are coordinated through the Judicial
Protocol for the Management of Multi-Jurisdictional Class Actions'®® between class
counsel and provincial superior courts of the provinces in which proceedings are
commenced and certified. It is also relatively common to see proceedings commenced
in a single province's court on behalf of a national class. Class actions must be certified,
with the court satisfied that the statutory certification criteria are met.[*)

Shareholder class actions are regularly brought by experienced plaintiff class action
counsel on a contingency basis. While contingency fees must be approved by the court,
typical contingency arrangements are around 30 per cent of any recovery (whether by
judgment or through a settlement). However, the higher the recovery, the greater the risk
Canadian courts will refuse to approve the full contingency amount [

Insurance and indemnification

Insurance plays a vital role in M&A litigation. While corporate statutes entitle directors
to be indemnified if they are ultimately determined to have acted in accordance with
their fiduciary duties, most corporate by-laws give the corporation the discretion to
indemnify directors or officers before any determination is made, supported by directors'
and officers' (D&O) liability insurance.®"! Typical D&O policies provide for 'Side A’ coverage,
which protects the directors and officers where the corporation lacks sufficient funds
to indemnify them, 'Side B' coverage, which is available to reimburse the corporation
for amounts it pays as indemnification for directors and officers, and 'Side C' coverage,
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which protects the corporation (for example, in the event of direct claims against the
corporation). In addition to D&O policies, transactional insurance (such as representations
and warranties insurance) is now fairly common in Canadian M&A transactions and has
added complexity, with insurers now playing a central role in post-closing litigation.

Settlements

While parties are generally free to conduct and settle litigation as they see fit, once
certified, a class proceeding cannot be discontinued, abandoned or settled without court
approval. The court will consider a variety of factors, including weighing the advantages
and potential prejudice to class members and other parties if all or some of the claims
advanced are discontinued or abandoned, or, in the case of a settlement, whether the terms
of a proposed settlement are in the best interests of the class members.

Other shareholder issues

Although courts and securities commissions frequently accommodate 'real-time' litigation
(for example, through Toronto's specialised Commercial List, which expedites complex
corporate and securities cases such as contested transactions and takeover bids), the
overall pace of Canadian litigation is often slower than in the United States and other
jurisdictions. Class actions, in particular, typically have protracted interlocutory disputes
over whether leave should be granted and whether the claim should be certified. As at the
time of writing, there are proposals to radically reform the Ontario rules of court to increase
the speed and efficiency of the litigation process, as well as other (less radical) reforms in
other provinces aimed at similar ends. It remains to be seen whether and to what extent
these changes may impact how M&A disputes are litigated in practice.

Counterparty claims

Canadian courts recognise the right of sophisticated commercial parties to allocate
transaction risk between themselves as they see fit and will hold the parties to their
bargain. Compared to some jurisdictions, such as the United States, Canadian courts tend
to adopt a more contextual approach to contractual interpretation rather than a strictly
literal one.®™ Canadian contract law also recognises an underlying organising principle
that requires the parties to a contract to act in good faith in performing their respective
contractual obligations. While parties are entitled to act in their own economic self interest,
they must still act honestly and not capriciously or arbitrarily.[63]

Common M&A claims and procedure

Commonly litigated claims include breach of representations and warranties claims,
price-adjustment and earn-out disputes, the applicability of material adverse change or
material adverse event clauses, and the enforceability of break fees. In addition, disputes
often arise over the scope of covered losses, indemnity caps and buyer compliance with
notice and mitigation obligations. Non-compete and non-solicit clauses are common in
private M&A transactions and are frequently litigated, particularly where sellers re-enter
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the market after closing. These clauses are presumptively enforceable in the context of
the sale of a business if they are reasonable in scope, geography and duration, and protect
a legitimate business interest. 1%

Contractual claims are advanced by way of a statement of claim or other originating
process. Civil claims, such as breach of contract claims, require the successful party
to prove their case on a balance of probabilities. In most cases involving a failed M&A
transaction or a post-transaction claim for damages, each party will put forward expert
accounting or valuation evidence in addition to undergoing documentary discovery and
examinations for discovery (depositions). Unlike in the United States, parties do not have
expansive rights to depose multiple witnesses in advance of trial.

Securities regulators and specialised commercial courts (such as the Toronto Commercial
List and the Commercial Division of the Superior Court of Quebec) provide for relatively
expedited procedures that allow disputes in live transactions to be determined in response
to the deal timeline. Post closing disputes, however, may take several years to resolve,
depending on the volume of documents, the length of discovery procedures, the number
of anticipated witnesses, which typically include expert testimony, and the resolution of
preliminary and pretrial issues.

Counterparty remedies

In most cases, the party in breach of its contractual obligations is liable to pay monetary
damages, subject to any exclusions, limitations of liability or caps on quantum. Rescission
may be available as an alternative remedy in appropriate circumstances (typically fraud) in
the context of private M&A transactions. However, rescission is an equitable remedy and
would be far more problematic, if not unavailable, where the target company is a public
issuer.

The successful party to litigation is also entitled to recover a portion (but not all) of its legal
expenses through an award of costs against the unsuccessful party (a loser-pays system).
Canadian courts, unlike their US counterparts, have demonstrated a reluctance to award
specific performance,lﬁs] particularly in the context of M&A transactions.®®

Counterparty defences

The target corporation (or in some cases, its former parent corporation) and its officers and
directors are entitled to advance any defences available to them, including the purchaser's
reliance on its own due diligence, as well as any carve-outs or other exculpatory provisions
in the contract. The defendants to an action brought by the purchaser may advance any
counterclaims against the purchaser as well as claims against third parties for contribution
and indemnity to any damages proven by the purchaser.

Arbitration

Canada is a signatory to the United Nations Commission on International Trade Law
Model Law on International Commercial Arbitration and the United Nations Convention on
the Recognition and Enforcement of Foreign Arbitral Awards. In addition, each Canadian
jurisdiction has statutes governing domestic arbitration, including commercial arbitrations
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that do not fall within the scope of the Model Law.*! As a result, parties with a valid
arbitration agreement will be required to arbitrate their disputes, and court proceedings
brought in respect of a dispute falling within the scope of the arbitration agreement will be
stayed.

Other counterparty issues

Mergers involving Canadian businesses that exceed prescribed party and transaction-size
thresholds must comply with the notification regime under the Competition Act. Similarly,
non-Canadians must comply with the Investment Canada Act. In either case, the timing to
close a deal falling under the Competition Act, the Investment Canada Act, or both, must
take into account the respective notification requirements and review periods, which can
be up to 200 days and may require the parties to comply with conditions to obtain the
necessary approvals.[68]

Cross-border issues

Canadian courts will respect the parties' proper choice of law governing the transaction
documents as well as their legitimate choice to attorn to the exclusive jurisdiction of a
foreign court. Canada is a signatory to the 1965 Hague Convention on the Service Abroad
of Judicial and Extrajudicial Documents in Civil or Commercial Matters and service of a
foreign process on a Canadian resident can be made through the processes outlined in
the Convention.

Canadian courts will not reconsider a foreign judgment on the merits if the foreign court
properly exercised jurisdiction (for example, where a party has attorned to the foreign
court's jurisdiction) or where there is a real and substantial connection between the foreign
court, the action and the defendant. If the foreign court properly assumed jurisdiction and
the Canadian defendant was properly served with the originating process, there are limited
grounds on which a Canadian court will refuse to recognise a final and conclusive foreign
judgment.[69]

Similarly, a Canadian court may assume jurisdiction over a dispute involving foreign

defendants if the province or territory in which the action is brought has a real and

substantial connection to the disputem] and the court concludes that there is no basis

to decline jurisdiction in favour of another jurisdiction, such as a valid attornment clause
. N 4]

to the exclusive jurisdiction of the courts in another jurisdiction.

Outlook and conclusions

Recent trends in Canadian M&A include continued consolidation of Canadian corporations
in key industry sectors, such as financial services, resource extraction and technology.
Public company M&A transactions increasingly feature bidders employing activist
shareholder strategies as a prelude to potential bids, underscoring the importance of
robust governance structures and protections for boards.

Mergers & Acquisitions Litigation | Canada Explore on Lexology [


https://www.lexology.com/indepth/mergers-and-acquisitions-litigation/canada?utm_source=TLR&utm_medium=pdf&utm_campaign=Mergers+%26+Acquisitions+Litigation+-+Edition+6

RETURN TO SUMMARY

Looking ahead, the themes that have shaped Canadian M&A over the past several years
are expected to continue into the near term. Although deal volumes have remained steady,
the value of Canadian M&A transactions continues to outpace public equity capital-raising,
with the aggregate value of completed M&A activity again exceeding total proceeds from
Canadian initial public offerings. This imbalance underscores the degree to which strategic
buyers and private capital, including pension funds and private equity sponsors, continue
to view acquisitions as a preferred pathway for growth and capital deployment.

Overall, the outlook for Canadian M&A remains cautiously optimistic. Market
fundamentals, including available private capital, stable financing conditions and
continued strategic consolidation in key sectors, support ongoing transaction activity.
Nevertheless, heightened regulatory oversight, evolving governance expectations and
an active litigation environment will require dealmakers to remain attentive to process,
disclosure and stakeholder engagement. Participants who proactively manage these risks
while remaining agile in execution will be best positioned to capitalise on opportunities in
the Canadian market in the year ahead.

Claims data from representations and warranties insurers suggests that approximately
one in five private M&A transactions result in a claim of some description. If this trend
holds, a resurgence in private M&A transactions may also bring a surge in M&A litigation
in the coming years.[72

Acknowledegments

The authors wish to acknowledge Riya Thomas and Allen Hujic, students-at-law, for their
hard work, diligence and patience in helping to prepare this chapter.

Endnotes

1 Civil Code of Quebec, CLRQ Chapter CCQ-1991. Parties conducting business within
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